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by the arbitrator in a particular pro-
ceeding.

8§4221.2 Definitions.

The following terms are defined in
§4001.2 of this chapter: ERISA, IRS,
multiemployer plan, PBGC, plan, and
plan sponsor.

In addition, for purposes of this part:

Arbitrator means an individual or
panel of individuals selected according
to this part to decide a dispute con-
cerning withdrawal liability.

Employer means an individual, part-
nership, corporation or other entity
against which a plan sponsor has made
a demand for payment of withdrawal li-
ability pursuant to section 4219(b)(1) of
ERISA.

Party or parties means the employer
and the plan sponsor involved in a
withdrawal liability dispute.

Withdrawal liability dispute means a
dispute described in §4221.1(a) of this
chapter.

8§4221.3 Initiation of arbitration.

(a) Time limits—in general. Arbitration
of a withdrawal liability dispute may
be initiated within the time limits de-
scribed in section 4221(a)(1) of ERISA.

(b) Waiver or extension of time limits.
Arbitration shall be initiated in ac-
cordance with this section, notwith-
standing any inconsistent provision of
any agreement entered into by the par-
ties before the date on which the em-
ployer received notice of the plan’s as-
sessment of withdrawal liability. The
parties may, however, agree at any
time to waive or extend the time limits
for initiating arbitration.

(c) Establishment of timeliness of initi-
ation. A party that unilaterally initi-
ates arbitration is responsible for es-
tablishing that the notice of initiation
of arbitration was timely received by
the other party. If arbitration is initi-
ated by agreement of the parties, the
date on which the agreement to arbi-
trate was executed establishes whether
the arbitration was timely initiated.

(d) Contents of agreement or notice. If
the employer initiates arbitration, it
shall include in the notice of initiation
a statement that it disputes the plan
sponsor’s determination of its with-
drawal liability and is initiating arbi-
tration. A copy of the demand for with-
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drawal liability and any request for re-
consideration, and the response there-
to, shall be attached to the notice. If a
party other than an employer initiates
arbitration, it shall include in the no-
tice a statement that it is initiating
arbitration and a brief description of
the questions on which arbitration is
sought. If arbitration is initiated by
agreement, the agreement shall in-
clude a brief description of the ques-
tions submitted to arbitration. In no
case is compliance with formal rules of
pleading required.

(e) Effect of deficient agreement or no-
tice. If a party fails to object promptly
in writing to deficiencies in an initi-
ation agreement or a notice of initi-
ation of arbitration, it waives its right
to object.

§4221.4 Appointment of the arbitrator.

(a) Appointment of and acceptance by
arbitrator. The parties shall select the
arbitrator within 45 days after the ar-
bitration is initiated, or within such
other period as is mutually agreed
after the initiation of arbitration, and
shall mail to the designated arbitrator
a notice of his or her appointment. The
notice of appointment shall include a
copy of the notice or agreement initi-
ating arbitration, a statement that the
arbitration is to be conducted in ac-
cordance with this part, and a request
for a written acceptance by the arbi-
trator. The arbitrator’s appointment
becomes effective upon his or her writ-
ten acceptance, stating his or her
availability to serve and making any
disclosures required by paragraph (b) of
this section. If the arbitrator does not
accept in writing within 15 days after
the notice of appointment is mailed or
delivered to him or her, he or she is
deemed to have declined to act, and the
parties shall select a new arbitrator in
accordance with paragraph (d) of this
section.

(b) Disclosure by arbitrator and dis-
qualification. Upon accepting the ap-
pointment, the arbitrator shall disclose
to the parties any circumstances likely
to affect his or her impartiality, in-
cluding any bias or any financial or
personal interest in the result of the
arbitration and any past or present re-
lationship with the parties or their
counsel. If any party determines that
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the arbitrator should be disqualified
because of the information disclosed,
that party shall notify all other parties
and the arbitrator no later than 10 days
after the arbitrator makes the disclo-
sure required by this paragraph (but in
no event later than the commencement
of the hearing under §4221.6). The arbi-
trator shall then withdraw, and the
parties shall select another arbitrator
in accordance with paragraph (d) of
this section.

(c) Challenge and withdrawal. After
the arbitrator has been selected, a
party may request that he or she with-
draw from the proceedings at any point
before a final award is rendered on the
ground that he or she is unable to
render an award impartially. The re-
quest for withdrawal shall be served on
all other parties and the arbitrator by
hand or by certified or registered mail
and shall include a statement of the
circumstances that, in the requesting
party’s view, affect the arbitrator’s im-
partiality and a statement that the re-
questing party has brought these cir-
cumstances to the attention of the ar-
bitrator and the other parties at the
earliest practicable point in the pro-
ceedings. If the arbitrator determines
that the circumstances adduced are
likely to affect his or her impartiality
and have been presented in a timely
fashion, he or she shall withdraw from
the proceedings and notify the parties
of the reasons for his or her with-
drawal. The parties shall then select a
new arbitrator in accordance with
paragraph (d) of this section.

(d) Filling vacancies. If the designated
arbitrator declines his or her appoint-
ment or, after accepting his or her ap-
pointment, is disqualified, resigns,
dies, withdraws, or is unable to per-
form his or her duties at any time be-
fore a final award is rendered, the par-
ties shall select another arbitrator to
fill the vacancy. The selection shall be
made, in accordance with the proce-
dure used in the initial selection, with-
in 20 days after the parties receive no-
tice of the vacancy. The matter shall
then be reheard by the newly chosen
arbitrator, who may, in his or her dis-
cretion, rely on all or any portion of
the record already established.

(e) Failure to select arbitrator. If the
parties fail to select an arbitrator
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within the time prescribed by this sec-
tion, either party or both may seek the
designation and appointment of an ar-
bitrator in a United States district
court pursuant to the provisions of
title 9 of the United States Code.

8§4221.5 Powers and duties of the arbi-
trator.

(a) Arbitration hearing. Except as oth-
erwise provided in this part, the arbi-
trator shall conduct the arbitration
hearing under §4221.6 in the same man-
ner, and shall possess the same powers,
as an arbitrator conducting a proceed-
ing under title 9 of the United States
Code.

(1) Application of the law. In reaching
his or her decision, the arbitrator shall
follow applicable law, as embodied in
statutes, regulations, court decisions,
interpretations of the agencies charged
with the enforcement of ERISA, and
other pertinent authorities.

(2) Prehearing discovery. The arbitra-
tor may allow any party to conduct

prehearing discovery by interrog-
atories, depositions, requests for the
production of documents, or other

means, upon a showing that the discov-
ery sought is likely to lead to the pro-
duction of relevant evidence and will
not be disproportionately burdensome
to the other parties. The arbitrator
may impose appropriate sanctions if he
or she determines that a party has
failed to respond to discovery in good
faith or has conducted discovery pro-
ceedings in bad faith or for the purpose
of harassment. The arbitrator may, at
the request of any party or on his or
her own motion, require parties to give
advance notice of expert or other wit-
nesses that they intend to introduce.

(3) Admissibility of evidence. The arbi-
trator determines the relevance and
materiality of the evidence offered dur-
ing the course of the hearing and is the
judge of the admissibility of evidence
offered. Conformity to legal rules of
evidence is not necessary. To the ex-
tent reasonably practicable, all evi-
dence shall be taken in the presence of
the arbitrator and the parties. The ar-
bitrator may, however, consider affida-
vits, transcripts of depositions, and
similar documents.

(4) Production of documents or other
evidence. The arbitrator may subpoena
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